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 1.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY HAPPY 
VALLEY ROAD, LLC, TANAIGA REAL ESTATE CORPPRATION 
* TENTATIVE RULING: * 
 
The parties shall appear.  The Court will consider hearing counsel’s explanation in camera, as 
suggested in the moving papers.  Manfredi & Levine v. Superior Court (1998) 66 Cal.App.4th 
1128. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01453 
CASE NAME: HAPPY VALLEY VS COHEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ST. PAUL SURPLUS 
LINES INSURANCE CO., NORTHLAND INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
In light of the correspondence dated November 14, 2017, the Court continues this motion to 

December 28, 2017. 

However, the Court is concerned that the resolution of this matter is languishing. The motion 

has been pending for months, and there does not appear to have been any meaningful progress 

towards bringing this case to a close, despite the parties’ representations to the Court that a 

settlement has been reached. Therefore, the Court states explicitly: no additional continuances 

of this motion will be granted absent good cause. Absent good cause, if the motion is still 

pending on December 28, 2017, the Court will rule on the motion on the merits at that time.   

  

  

 3.  TIME:  8:30   CASE#: MSC14-01138 
CASE NAME: ST. PAUL MERCURY INSURANCE COM 
HEARING ON MOTION TO/FOR ORDER DETERMINING GFS FILED BY MENDONSA 
DRYWALL, INC. 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 
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 4.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
JOSHUA DIAS 
* TENTATIVE RULING: * 
 
 The Court has a number of questions, including the following. 

1) The Court is concerned with the breadth of the release.  The claim for which PAGA 

penalties are being paid are described in the moving papers as a violation of Labor Code 

section 2802 for failure to reimburse Facilities Technicians who were required to use 

their personal cell phones for business purposes. The Memorandum of Points and 

Authorities in Support of the Motion for Approval describes (at p.1) how “defendant 

unilaterally offered 282 Facilities Technicians a payment of money (base upon the 

number of weeks they worked) in exchange for a release of claims related to work-

related use of personal mobile devices….”   The description of the settlement on p. 3-4 

explains how the payments here mirror that; indeed, providing more to those Facilities 

Technicians who did not sign a release than to those who did. 

But the “Private Attorney General Act Settlement Agreement and Release” (paragraph 

2.16) uses language that (a) releases claims, “including but not limited to…” p.2:27 and 

(b) appears to include unreimbursed business expenses other than cell phone 

use.p.2:28-3:6. 

As to the first, it appears that the intent is that page 2, line 27 say “under the PAGA, 

(including, but not limited to, under Labor Code section 558(a)), based on alleged….”  If 

that is the parties’ intent, it should be confirmed in writing in a filed document, so there 

will be no confusion in the future. 

As to the second, the parties must explain why the release language broadens the case 

to include unreimbursed business expenses other than cell phone use.  What, if any, 

investigation was done by plaintiffs into such matters?  Was there any discovery with 

regard to unreimbursed mileage expenses? Why is the release so broad? (The Court 

has reviewed the September 23, 2015 letter sent by Clapp Legal to the LWDA.  It does 

not appear to be at all as broad as the release.)  

2) What is the basis for Paragraph 4.5.1?  How can the Court order that a PAGA 

Settlement Employee has released any claims?  Since this is not a class action, and Mr. 

Dias is standing in the shoes of the LWDA what jurisdiction exists for such an order?  

See also Paragraphs 4.6.4 and 4.11 which expressly note that there is no notice or 

opportunity to opt out. 

 

3) What is the reason for such a large “enhancement payment” to Mr. Dias?  The Court has 

no declaration describing the work he did, the number of hours he worked on the case, 

or any other justification for a payment that appears to be more than 75 times what the 

average employee will receive.  If the justification includes the broader release given by 
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Mr. Dias, then please explain how you value that release at $10,000 or some portion of 

that amount. 

 

4) What is the purpose of Paragraph 4.16.4?  Again, since the employees are being given 

not notice, and since the parties provide for preclusive effect of this settlement, what is 

the purpose of keeping the information non-public? 

 

5) The moving papers use two different numbers.  In one place it speaks of 282 Facilities 

Technicians; in another it speaks of 303.  Which number is correct? 

 

6) What are the maximum PAGA penalties that could have been awarded had plaintiff 

prevailed on its claim for unreimbursed phone expenses? 

 

7) The moving papers say the average award is $3.24 and $6.28 to an employee who did 

or did not sign the release, respectively.  Is a pay period one week? Two weeks? 

Something else?  What is the average award per work week? 

 

8) What is the range of expected awards? What is lowest amount and the highest amount 

that any employee will receive? 

 

9) The Court has limited information on the lodestar.  Please file a declaration stating the 

experience of the attorneys who worked on this case for plaintiffs, including information 

about the billing rates actually paid to them in other matters.  What is meant by “their 

lowest hourly rates?” (Memorandum of Points and Authorities 9:11.)    

 

10) What is included in the $5,500 in “actual litigation expenses”?  

 

  

 5.  TIME:  8:30   CASE#: MSC15-01990 
CASE NAME: DIAS V 24 HOUR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The parties are to appear. 
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 6.  TIME:  8:30   CASE#: MSC16-01268 
CASE NAME: BAKER VS MERITAGE HOMES 
HEARING ON MOTION TO/FOR RELIEF FROM CASE MANAGEMENT ORDER FILED 
BY MID VALLEY PLASTERING, INC. 
* TENTATIVE RULING: * 
 
The moving party has re-calendared this for hearing on December 28, 2017 at 8:30 a.m. 

  

 7.  TIME:  8:30   CASE#: MSC16-01268 
CASE NAME: BAKER VS MERITAGE HOMES 
HEARING ON MOTION TO/FOR INTERVENE FILED BY UNITED SPECIALTY 
INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 
  

  

 8.  TIME:  8:30   CASE#: MSC16-02269 
CASE NAME: HATWIG VS. SMART & FINAL 
HEARING ON MOTION TO/FOR BIFURCATION FILED BY SMART & FINAL 
STORES LLC 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice.  The parties are to appear to discuss case management 
issues.   

  

 9.  TIME:  8:30   CASE#: MSL08-11163 
CASE NAME: TARGET VS OWUSU 
HEARING ON MOTION TO/FOR COMPEL PLTF'S TO PROVIDE EXHIBIT 
PRESENTED AT TRIA FILED BY JAMES A OWUSU 
* TENTATIVE RULING: * 
 
The motion is granted.  Neither side provides any authority to support the positions argued in the 

moving and opposing papers.  Plaintiff cites Rule 8.120 et seq. of the California Rules of Court.  But 

Rule 8.4 says those rules do not apply to an appeal to the Appellate Division of a Superior Court. 

In the absence of controlling authority, the Court concludes that it would be just as well for the 
Appellate Division to have a copy of the three exhibits that were introduced at trial.  If (as plaintiff 
says) they are irrelevant, then no harm is done.  If (as defendant says) they are relevant, then the 
Appellate Division will have them. 
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10.  TIME:  8:30   CASE#: MSL16-01482 
CASE NAME: ASSET CAPITAL VS. CROWN NORTH 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS FILED BY ASSET 
CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 
 

  

11.  TIME:  9:00   CASE#: MSL16-00870 
CASE NAME: LVNV FUNDING VS. SARMIENTO 
HEARING ON MOTION TO/FOR ORDER DEEMING UNANSWERED ADMISSIONS BE 
ADMITTED, FILED BY LYNN C SARMIENTO 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is granted. 
 

 


